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Massachusetts
The Committee for Public Counsel Services (CPCS) filed a request for an
evidentiary hearing on September 21, 2021, to address the shortages in the
Hampden County public defender’s office and how the shortages create a negative
ripple effect in neighboring counties.
How the most recent crisis began: In spring 2018, a decrease in bar advocates
willing to take cases in Hampden County due to low pay forced the state public
defender office (CPCS) to take on many cases usually assigned to private attorneys.
By summer 2019, public defenders were so overburdened by the increase in
caseloads the CPCS informed a judge that the increase in new clients made it close
to impossible to adequately represent their existing clients. The judge issued an
order to the CPCS office to accept all cases as ordered by the Court. CPCS moved to
vacate the order, but the motion was denied. Over a three-week period, the office
was assigned approximately 113 cases under protest until a Supreme Judicial Court
judge issued an order halting the assignments.
To alleviate their attorneys, the CPCS instituted an “emergency duty day rate” of
$424 for private attorneys to take the additional cases. The bar advocates had to be
in court and available to accept assignments for a full day but would also bill for
actual time worked on the cases assigned.
The higher rate worked. The number of Hampden County defendants without
counsel fell from 169 on July 3, 2019 to 72 on August 5, 2019 and on September 10,
2019, there were just three defendants without counsel. The emergency day rate
stayed in effect through June 30, 2020. But there was a negative ripple effect on the
surrounding counties as attorneys chose to take assignments in Hampden County
over other counties.

In September 2021, CPCS again implemented the emergency duty day rate (now
$480) in Hampden County. In their letter to the court about the counsel shortage,
CPCS stated that “as of this writing, all defendants incarcerated without counsel
are conflicts for the [Public Defender Division].”
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New Hampshire
Thirty-two public defenders have left in the last 15 months (from October 2021),
about a quarter of the staff. Busy public defender offices have stopped taking new
cases, passing them on to private attorneys. In August, the court system sent out
urgent calls for more public defenders.
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Maine
Maine is the only state in the nation without full-time, government-employed public
defenders. The Maine Commission on Indigent Legal Services (MCILS) was
established by the legislature in 2009 to provide a statewide service to fund indigent
defense by using contracted private attorneys.
Since December, Maine has lost about half of the 430 private attorneys who work
defense cases.

In June 2021, a criminal justice reform bill passed both houses of the state’s
legislature providing $21.8 million to raise wages for lawyers, add new state
employees, and open a public defender office.
In July 2021, the state Appropriations and Financial Affairs Committee reached a
compromise of $18.5 million to support MCILS which includes a rate increase of $60
per hour to $80 per hour but did not appropriate money to establish a full-time pilot
public defender office. Thus, the state still relies entirely on a network of private
attorneys to manage public defender work.
In United States v. Cronic, the Supreme Court held that the right to the
assistance of counsel means the right to the effective assistance of
counsel. Fundamentally, that means ensuring that only qualified
attorneys are permitted to represent defendants, that those attorneys
are well trained, that they are appropriately compensated, and that they
are supervised. No other state in the country relies entirely on private
attorneys to fulfill this important public role, and for good reason: it is
much more challenging to supervise private attorneys scattered
throughout the state as compared to public defenders housed in a few
well-resourced offices.

An Act Making Unified Appropriations and Allocations for the Expenditures of
State Government, General Fund and Other Funds and Changing Certain
Provisions of the Law Necessary to the Proper Operations of State Government for
the Fiscal Years Ending June 30, 2021, June 30, 2022 and June 30 2023: Hearing
on L.D. 221 Before the Joint Standing Comm. on Appropriations and Fin. Affs.,
130th Leg., Spec. Sess. 1 (Me. 2021) (statement of Zachary L. Heiden, Chief Couns.,
A.C.L.U. Me.).
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Kansas
February 2021, the Kansas Board of Indigent Defense Services (BIDS) provided the
Kansas House Judiciary Committee with a summary of the struggles in the state
public defense system. The executive director of BIDS reported that 55% of the
employees had considered leaving in the last year because of the heavy caseloads
and pay. “Current national standards recommend defense attorneys work no
more than 150 felonies per year per attorney. At BIDS' 11 trial offices across
Kansas, the average in 2020 was 205 cases per attorney.”
Assigned counsel pay is $80/hr. The 2017 average rate for a private attorney in
Kansas was $225/hr.
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February 2016

Missouri

The Office of the Missouri State Public Defender System (MSPD) asks for a funding
boost of more than $25 million. Director says the caseloads call for almost twice the
number of attorneys the office can employ, and high turnover rate exacerbates the
problem.

June 2016
Gov. Jay Nixon grants $4.5 million budget increase to MSPD.

July 2016
MSPD and the state’s public defender commission file a lawsuit against Gov. Jay
Nixon alleging he withheld $3.5 million in funds for defending the indigent.

August 2016
Director of the MSPD assigns Gov. Jay Nixon a public defense case, citing a
Missouri state law which gives him authority to “delegate the legal representation
of any person to any member of the state bar of Missouri.”
The National Legal Aid and Defender Association (NLADA) ranks Missouri 49th in
the U.S. in per capita public defense spending.

March 2017
ACLU of Missouri and the MacArthur Justice Center file a class-action lawsuit
against the state of Missouri over its unconstitutional system of public defense.
They claim the “state's public defenders don't have the time or resources to provide

adequate legal representation and are unable to talk to their clients about possible
witnesses, exculpatory evidence, plea negotiations, or trial strategy.” They ask that
the court force the state to improve the public defender system.
Annually, the Missouri public defense system has more than 80,000 cases and
employs approximately 370 attorneys. The ABA found that Missouri public
defenders failed to reach the minimum number of work hours required for
constitutional representation in 97% of their cases.
The legal director of the ACLU of Missouri says that Missouri has had a failing
public defender system for three decades due to chronic underfunding.
The Legislature passed a bill in 2012 that barred the director of MSPD or its
commission from limiting the ability of its attorneys or district offices to take cases.
"The then-head of MSPD was told that if local offices continued to turn away cases,
the Legislature would pass a bill to privatize the entire system," the petition reads.
Since then, public defenders haven't turned away clients for fear of reprisal,
including additional budget cuts.

January 2019
The 8th Circuit Court of Appeals rules the governor and the state public defender
system cannot be sued because of sovereign immunity. The lawsuit continues
against the head of the public defender system, Michael Barret, and the public
defender commission.

May 2019
A consent decree between the litigating parties is submitted to the court for review.
The proposal limits public defenders to no more than 174 hours of casework a
month. Other key aspects of the decree:
• Defendants will be screened within two days of receiving an application for
services unless additional financial investigation is necessary;
• Public defenders are directed to make arguments for pretrial release and
advise clients not to waive rights or plead guilty at the defendant's initial
appearance;
• Public defenders are directed to meet with each client within the first seven
days following the assignment of the case, as well as every 30 days thereafter
and respond to all correspondence from the client within 10 days.

January 2020
Judge refuses approval of the decree, saying the agreement is not a solution to the
problem because judges would not be bound by the agreement, and public defenders
would then be forced to choose between violating the consent decree or being subject
to contempt of court.

February 2020
The ACLU of Missouri and the MacArthur Justice Center file a lawsuit to end
Missouri’s public defender “wait lists,” alleging the practice violates the rights to
counsel and due process guaranteed by the Missouri Constitution. They
approximate around 4,600 people currently on wait lists, 600 of which are being
held in pretrial detention without legal representation.
The average number of days indigent defendants are on a wait list while in jail is
114 days.
As of Jan. 9, three indigent defendants have been in held in pretrial detention and
on a wait list for more than two years. Another 44 defendants have been waiting for
more than one year.

February 2021
Judge finds public defender wait lists violate both state and federal constitutions
but grants the state’s request to allow the legislature an opportunity to provide
enough additional funding for public defense in the budget to eliminate wait lists.

June 2021
The legislature signs off on $3.5 million in new funds for public defenders.
The director of MSPD, Mary Fox, and her team are in the process of filling 53 new
positions with a goal of eliminating the wait lists by January 1, 2022.
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